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Tel:  (609)252-9800

Fax: (609)252-9111 Attorney for Plaintiffs

MICHAEL J. PULASKI, Individually and as y COURT OF COMMON PLEAS

Administrator of The Estate of ! PHILADELPHIA COUNTY

SARAH E. PULASKI, Deceased and : CIVIL DIVISION - LAW

RENE PARADIS e JURY TRIAL DEMANDED
Plaintiffs,

v. : AUGUST TERM, 2013
CHILDREN’S HOSPITAL OF CASE ID: 130802504
PHILADELPHIA, ET AL :

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFFS’ MOTION IN LIMINE TO
PRECLUDE CULUMATIVE TESTIMONY BY DEFENDANTS’ MULTIPLE EXPERTS
AT TRIAL

The instant action for medical malpractice and lack of informed consent is based upon
Defendants’ care of Plaintiffs’ eleven year old child hospitalized at Defendants’ institution for

treatment of T-cell acute lymphoblastic leukemia (ALL).

The essence of Plaintiffs’ claim is that 1.) Defendants failed to advise Plaintiffs of the
risks and benefits of, inter alia, bone marrow transplant during first remission compared to the
risks and benefits of chemotherapy without transplant and 2.) that Defendants deviated from the

standard of care in their treatment regimen under the circumstances.
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Plaintiffs have supplied Defendants with the expert report and supplemental report of
Jean E. Sanders, M.D., a pediatric oncologist, who has opined that Defendants were negligent in
their care and that Defendants failed to timely and adequately advise Plaintiffs of 1.) the risks
and benefits of bone marrow transplant or 2.) that CHOP would not consider transplant in first
remission, after Defendant Dr. Rheingold and other treating physicians had previously told
Plaintiffs that their child would most probably require transplant if and when she achieved
remission. Dr. Sanders’ report indicated that Defendants’ negligence and failure to advise
Plaintiffs deprived them, and their child, of the chance of survival which transplant would have

given her. (See expert reports and curriculum vitae of Dr. Sanders, Exhibits A, B and C).

Plaintiff father has sworn an Affidavit indicating that he would have taken his child to transplant
if he had been properly advised of the risks and benefits of the various treatment regimens. (See

Exhibit D).

To rebut Dr. Sanders, Defendants have served Plaintiffs with expert reports from three
pediatric oncologists who have all opined that Defendants were not negligent and that

Defendants did not fail to give an informed consent. (See curriculum vitae and reports of

Defendants’ three experts, attached as Exhibits E, F, G, H, I and J).

Defendants’ reports are from 1.) Stuart H. Gold, M.D., a pediatric oncologist whose
opinion is “I disagree with Dr. Sanders that this child did not receive good care” (See Exhibit F),
2.) David A. Jacobsohn, M.D., a pediatric oncologist, who opined that “it is my opinion that the
medical decision making and care provided to Sarah Pulaski by her treating physicians was

appropriate and met the standard of care in this case. Appropriate informed consent was obtained
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for Sarah’s participation in part 1 and part 2 of AALL0434. The treatment, risks and alternatives
to the study were appropriately and fully discussed with the parents... A bone marrow transplant
was not an alternative treatment for Sara Pulaski at the time the consents were obtained for
participation in part 1 and part 2 of the clinical trial AALL0434” (See Exhibit H) and 3.) Nancy
Bunin, M.D., a pediatric oncologist at Children’s Hospital (CHOP). Dr. Bunin’s’ opinion was
that “typically, the risks and benefits of HSCT (bone marrow transplant) are discussed with the
parents of a T-cell ALL pediatric patient by a BMT attending at CHOP when the child is a
candidate for HSCT. Unfortunately, Sarah was not a candidate and a referral was not indicated. It
is my opinion with a reasonable degree of medical certainty that care and treatment provided to
Sarah Pulaski at CHOP met the standard of care. The pérems were appropriately informed of the
treatment, risks and alternatives. The child’s unfortunate death was due to her disease.” (See

Exhibit J).

All three of Defendants’ pediatric oncologists say the same thing. Their reports are

substantially similar and their conclusions are identical. They are simply cumulative opinions.

Pennsylvania Rule of Evidence 403 is titled Exclusion of Relevant Evidence on Grounds

of Prejudice, Confusion or Waste of Time. Rule 403 states:

Although relevant, evidence may be excluded if its
probative value is outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the jury, or
by considerations of undue delay, waste of time, or needless

presentation of cumulative evidence.
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In the instant action, Defendants’ attempt to utilize three separate pediatric oncologists to
counter the opinion of Plaintiffs’ sole pediatric oncologist is unfairly prejudicial to Plaintiff and

is certainly needless presentation of cumulative evidence, violative of Pa. R. Evid. 403.

“Prejudice” does not refer to evidence that is detrimental to a party’s case, but rather

evidence that has an undue tendency to suggest a decision on improper basis. Leahy v. McClain,

732 A2d 619 (Pa. Super 1999), Sprague v. Walter, 441 Pa. Super 1, 656 A.2d 890, 909 (1995).

In the instant action, a party’s utilization of three separate experts to say the same thing would
have an undue tendency to suggest to a jury that Defendants’ three experts’ collective opinion
was more creditable than the opinion of the one expert on Plaintiffs’ side of the case. It is the
function of the trial Court to balance the alleged prejudicial effect of the evidence against its

probative value. Commonwealth v. K.S.F., 2013 Pa. Super. Unpub. Lexis 4420., Leahy. supra.,

Whyte v. Robinson, 421 Pa. Super 33, 617 A2d 380 (1992), Brinich v. Jencka, 757 A2d 388 (Pa.

Super 2000).

Under Rule 403, a trial judge possesses the discretion to exclude evidence based upon
considerations such as undue delay, waste of time or needless presentation of cumulative

evidence. Commonwealth v. Pitts, 199 Pa. Super 247, 740 A.2d 726, 733 (1999). Because of the

similarity on these factors, Courts will seldom distinguish between them. Among other kinds of
evidence, these bases may be used to limit the number of witnesses to prove a fact, to prohibit
repetitious evidence and to exclude evidence that disserves the interests of judicial economy

compared to its probative value. (Weissenberger’s Pennsylvania Evidence, 2015 Court Rule

Manual, chapter 403), Pitts, supra.

Case ID: 130802504
Control No.: 15082046



Pennsylvania Rule of Evidence 403 states that cumulative expert testimony is properly

restricted; that multiple experts can not testify on the same issue. See Crimi v. Frankford

Hospital, Torresdale Division, 2005 PHILA Ct. COM PL LEXIS 313 (2005) reversed 2006 Pa.

Super Lexis 4376, 911 A2d 189 (Pa. Super Ct. September 15, 2006), without opinion.

The Court’s decision to exclude evidence pursuant to Rule 403 is always fact specific; the
central issue to be decided is whether or not the expert opinion alleged to be unduly prejudicial
and / or cumulative is an opinion of a party’s expert who has the same qualification as the
opposing party’s expert, and whether the expert is opining on the same standard of care as was

discussed by the opposing expert.

The Courts have allowed a party’s multiple experts to give their opinions only where
those experts had differing specialties, and where their respective opinions pertained to different

standards of care by physicians having distinct areas of expertise. See Johnson v. Romy, 451 Pa.

Super 614, (1996), affirmed, 548 Pa. 671 (1997).

In Johnson, supra, a Defendant claimed three distinct areas of expertise; being orthopedic

surgery, neurosurgery and neuroradiology. That Defendant acted as his own trial expert in all
three specialties. Plaintiff engaged three experts; an orthopedic surgeon, a neurosurgeon and a
neuro-radiologist, to counter Defendant’s defense on the respective standards of care for each
specialty. The Superior Court (affirmed by the Superior Court) held that the opinions of these

three experts, [who were identified in discovery as expetts in their respective fields twenty-two
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months prior to trial, without objection by Defendant until trial was ongoing] were not
cumulative, as each expert identified in discovery was intended to develop the areas of proof

germane to his or her area of expertise. The Superior Court ruled that [in that case] the proferred

testimony was not cumulative or redundant. Johnson, supra.

In the instant action, there is no divergence or separateness of specialty; Plaintiffs’ sole
expert and Defendants’ three experts are all pediatric oncologists. All four experts are offering
their respective opinions about the standard of care, and the scope of necessary informed
consent, relative to Plaintiffs’ child’s treatment by pediatric oncologists. No Defendant herein

was wearing “multiple hats”, as did Dr. Romy.

The primary issue in the instant action revolves primarily about the question of whether
treating pediatric oncologists (and the hospital Defendant conducting the experimental study)
have a duty to their patient to advise the patient of the risks and benefits of the Defendants’
proposed treatment, and of the risks and benefits of alternative treatment, which may
substantially increase the patient’s chance of survival. The secondary issue is whether
Defendants were negligent in maintaining a course of therapy when their patient was not timely
responding to their therapy, without advising Plaintiffs of this fact, and of alternative treatment

available to substantially increase Plaintiffs’ child’s chance of survival.

Dr. Sanders has addressed both issues. All three of Defendants’ experts have addressed

both issues.
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Dr. Sanders opines that a child’s parents must be included in the decision making process
for their child’s care, and must be given the knowledge to allow them to make an informed
decision. Defendants’ experts opine that either: 1.) the parents were given that information, or 2.)
the information need not have been given to Plaintiffs because Defendants did not believe the
alternative treatment was appropriate. Dr. Sanders opined that irrespective of the Defendants’
personal belief, the information pertaining to the alternative treatment must be communicated to

Plaintiffs.

Plaintiff have no objection to Defendants’ selection of an expert to elucidate Defendants’
position that Defendants met the appropriate standard of care in their pediatric oncology
treatment of Plaintiffs’ child. However, Plaintiffs aver that it is grossly prejudicial to allow the
“piling on™ of three identical opinions pertaining to that séme standard of care by Defendant
pediatric oncologists. Plaintiffs aver that a reasonable fact finder would be swayed by the “force

of number” of experts marshalled by Defendants.

Plaintiffs request that this Honorable Court limit Defendants to one pediatric oncologist
expert opinion, pursuant to Pa. R. Evid. 403.
Respectfully submitted,

BRUCE G. CASSIDY & ASSOCIA

Vi
By: Bruce G. Cagsidy

Attorney for Pldintiffs
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CERTIFICATE OF SERVICE

I Racheal N. Phillips, hereby certify that a true and correct copy of the Plaintiffs’ Motion
to Preclude Defendants from Offering Cumulative Expert Witness Testimony in Violation of
P. A. R. Evid. 403, Memorandum of Law in Support of Plaintiffs’ Motion In Limine to Preclude
Culumative Testimony by Defendants’ Multiple Experts at Trial and Proposed Order were filed
and served electronically, consistent Ml‘h Phila. L. R. 205.4, on the following counsel of record

on the date indicated below:

Andrew F. Susko, Esquire
Jason W. Poore, Esquire
Rosemary Schnall, Esquire
White and Williams, LLP
1650 Market Street, Suite 1800
Philadelphia, PA19103-7395
Attorneys for Defendants

Bruce G. Cassidy & Associates, P.A.

RU—

Dated: August 20, 2015 P ) -~ By: Racheal N. Phillips
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MICHAEL J. PULASKI, Individually and as
Administrator of The Estate of

SARAH E. PULASKI, Deceased and

RENE PARADIS

Plaintiffs,
V.
CHILDREN’S HOSPITAL OF
PHILADELPHIA, ET AL
Defendants.
ORDER

COURT OF COMMON PLEAS
PHILADELPHIA COUNTY
CIVIL DIVISION - LAW
JURY TRIAL DEMANDED

AUGUST TERM, 2013

CASE 1ID: 130802504

The matter having come before the Court on Motion of Plaintiffs, requesting that two of

three of Defendants’ pediatric oncology experts be precluded from testifying at trial pursuant to

Pa. R. Evid. 403, and the Court having reviewed Plaintiffs’ Motion, Defendants’ Response to

Plaintiffs’ Motion and the expert reports of Plaintiffs’ expert and of Defendants’ three experts,

It is hereby ORDERED and DECREED that Plaintiffs’ Motion is GRANTED and that

Defendants shall select one pediatric oncology expert to testify at trial in this action.

It is further ORDERED and DECREED that Defendants shall advise Plaintiffs’ counsel

within ten days which expert will testify for Defendants in this action.

By The Court:
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